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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION United States Courts

Southem gi'f'eig of Texas
AMES STRA
JAMES STRACKA, g ">-:MAR242005
Plaintiff §
§ Michee! N. Milby, Clerk
v. §
§
INTERNATIONAL BUSINESS §
MACHINES CORPORATION, §
§ CIVIL ACTION
Defendant § NO. H-04-2450
V. §
§ Jury
JAMES STRACKA and §
LEIF SVALGAARD §
§
Counterclaim-Defendants §

JAMES STRACKA'’S ORIGINAL ANSWER TO
INTERNATIONAL BUSINESS MACHINES CORPORATION’S
SECOND AMENDED COUNTERCLAIMS

James Stracka (“Stracka”) makes the following answer to IBM’s Second
Amended Counterclaims insofar as they are directed to him:

1. Stracka denies the second sentence of the “overview” paragraph 1 because the
language used by IBM in this paragraph unfairly “sanitizes™ its description of the
governor — inaccurately called an “encryption card.” What IBM describes as a
technological measure controlling the availability of certain system resources is more
accurately described as a “governor” which degrades the performance of the AS/400
computer whenever the user tries to run certain jobs, so that the user is prevented from
utilizing the full hardware and processing capabilities of its computer when it runs those

jobs. The so-called “encryption card” is sold by IBM for exorbitant prices bearing no

relationship to the cost of the “card.” IBM’s strategy with reference to the “encryption
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card” defeats the reasonable expectations of many of its customers, thus creating a
legitimate competitive opportunity for an entrepreneur. IBM’s customers have a
reasonable expectation that the cost of interactive computing will decrease in accordance
with Moore’s law, especially since the cost of batch processing has decreased according
to that law. Stracka denies that “access to that additional computing capability is not
authorized,” because IBM has neither a legal nor equitable right to dictate to a purchaser
of an AS/400 what use he or she can make of a computer that he or she has lawfully
acquired.

2. In response to paragraph 2, Stracka denies that Fast400 is unlawful and denies
that IBM’s self-serving language accurately describes the manner in which users employ
Fast400. Fast400, lawfully developed and lawfully used, permits the owner of an AS/400
computer to use the computer in the manner consistent with its full capability as
manufactured. It also permits the user to avoid a situation in which, by intentionally or
inadvertently attempting to use capacity in excess of that permitted by the “governor,” the
user’s computer becomes degraded or inoperable. Fast400 enables only uses which the
copyright law permits. Fast400 does not give an AS/400 user access to any copyrighted
materials to which he does not already have access; it simply allows the computer’s
hardware to operate to its full capacity. For the reasons set forth below, Stracka denies
that Fast400 or his conduct violates the Digital Millennium Copyright Act (DMCA), or
that it constitutes direct or contributory copyright infringement, unfair competition, or a
civil conspiracy. Stracka denies that IBM is entitled to any of the relief it seeks because

there has been no infringement of IBM’s rights.
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3-4. In response to paragraphs 3 and 4 Stracka agrees that this Honorable Court
has jurisdiction of this controversy and appreciates and welcomes the court’s willingness
to exercise its jurisdiction and give Stracka and Svalgaard their day in court in this most
appropriate venue.

5. Stracka admits IBM is a New York Corporation, but he is without knowledge
or information sufficient to form a belief as to whether IBM’s principal place of business
is Armonk, New York.

6. Stracka admits the allegations of Paragraph 6 except that it is denied that any
PentaSafe equipment or facilities were used in the development of Fast400.

7. Stracka admits that Leif Svalgaard is a software developer who is a resident of
Texas, and that he was an employee of PentaSafe from January 1999 through March 31,
2000. Stracka admits Svalgaard was the principal architect and developer of Fast400.
Stracka denies that there was any “group” of other developers involved in the
development of Fast400. Stracka further states that no discussions or work with respect
to Fast400 occurred before April 2001, long after Leif Svalgaard had left PentaSafe.

8. Stracka admits the allegations of paragraph 8, except that he denies any
implication that the use of the designation IBM Business Partner signifies that PentaSafe
and IBM were partners in business in the sense that is usually understood and it is denied
that any PentaSafe facilities were used to test, develop, market or in any way facilitate the
development or manufacture of Fast400.

9. — 11. Stracka admits the allegations of paragraphs 9 — 11, except he denies that
either entity listed in paragraph 9 or paragraph 10 has any connection with the entity

described in paragraph 11 or with Fast400. Stracka further denies that the use of an
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assumed name in connection with his business concealed his identity, since the name was
publicly registered as required by law.

12. Stracka admits that Storage Solutions acquired certain rights to market
Fast400 and that Storage Solutions has marketed and is marketing Fast400. Stracka has
no knowledge of press accounts or statements by others, and says that in any event they
are not relevant or admissible in this case. Stracka denies that 2500 copies of Fast400
have been sold. Stracka has no knowledge or information concerning the remaining
allegations in paragraph 12.

13. Stracka admits the gist of the allegations of paragraph 13 but states that he has
no knowledge of the corporate structure under which Lerma does business.

14. Stracka admits the allegations of Paragraph 14.

15. Stracka admits the allegations of Paragraph 15 in general but specifically
asserts that IBM’s fraud and deception in its advertising and its unfair business practices
prevent many owners of the AS/400 from realizing all of the detrimental effects of IBM’s
“governor” and the unconscionable pricing of IBM’s so-called “interactive card”.

16. Stracka denies the self-serving marketing language in Paragraph 16, which
inaccurately describes IBM’s “governor”; instead, the “governor” is more accurately
described as a device which permits IBM to deceive and overcharge its customers and
which frustrates and defeats the owner’s right and efforts to use his own machine to
achieve the computing capability built into the machine. Stracka denies that the so-called
“upgrades” are actually upgrades, and further denies that the upgrades are advantageous

to consumers because consumers are in effect forced to purchase the “upgrades” under
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duress. In fact, IBM’s unfair practices can and do place some of its customers in actual
duress and impose great hardship on some users.

17. Admit.

18. Stracka admits that IBM attempts to control the availability of certain built-in
uncopyrightable processing resources (specifically, Interactive Processing Workload or
“ICW?”) on the AS/400 by the use of a so-called “interactivé card,” however Stracka is
without sufficient knowledge or information to admit or deny the details of these
allegations. Stracka denies that IBM’s governor is a “technological protection system” or
“technological measure” as that term is defined by the applicable law.

19. Stracka admits that IBM tries to prevent its AS/400 customers from using the
full capacity of their computer hardware unless they purchase a new “interactive card” or
upgrade at an exorbitant price, but Stracka otherwise is without knowledge or
information sufficient to admit or deny the details of these allegations.

GENERAL RESPONSE TO COPYRIGHT AND DMCA
ALLEGATIONS IN PARAGRAPHS 20 —71.

In general response to paragraphs 20 — 71 of the IBM’s Counterclaims, Stracka
says that 17 U.S.C. § 1201 et seq. — otherwise known as the Digital Millennium
Copyright Act (DMCA) — and the copyright laws generally are in no way applicable to
the Fast400 or to his activities for the following reasons, among others:

A. Ordinary User Has Full Access to Copyrighted Elements (if any).

To the extent (if any) that the OS/400 and LIC software contain any copyrightable
elements, IBM has consented to the computer user’s access to and use of those elements,
which are provided by IBM to an AS/400 user and are accessed and used in the ordinary

course of using the computer. Even in a case where the computer’s performance is
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degraded by IBM’s governor, it does not prevent access to that software, but simply
prevents the computer from operating at its full capacity. Fast400 therefore does not give
the user of an AS/400 computer access to any copyrighted software (if any exists); the
user already has access to that software. Fast400 merely enables the user, who already
has access to all of the hardware and software, to run its AS/400 computer at full
capacity, something which is not subject to copyright protection, but must be protected, if
at all, under the patent laws. In addition, the user of a lawfully acquired AS/400
computer is authorized by law to use the software provided with the AS/400 by IBM in
order to operate that computer. Furthermore, any such use is a fair use of the software,
and IBM’s claims are barred by the fair use doctrine.

B. Purpose Unrelated To Circumvention.

The “governor” mechanism on the AS/400 defeats the reasonable expectation of
the owner of an AS/400. If the owner intentionally or inadvertently operates or attempts
to operate his computer to obtain services with a greater capacity than the “governor”
permits, the operation of the AS/400 becomes degraded, and the owner is deprived of the
full use of his computer which is permitted by law. The Fast400 protects the user from
this degradation of his computer, and thus serves an important function that is not related
to any alleged circumvention of a technological measure intended to control access to a
copyrighted work.

In this respect, as in the other aspects of its use, Fast400 permits the user to obtain
the service from his computer which it was designed to deliver. This aspect of the
Fast400 also tends to defeat (at least in part) IBM’s effort to defraud its customers,

because the feature of IBM’s “governor” discussed herein is fraudulently concealed by
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IBM in its massive and deceptive marketing effort. Thus, the Fast400 merely permits the
user to use the full capacity of the hardware and processing power of a computer that it
has lawfully acquired.

C. No Infringement.

Stracka asserts that Fast400 neither infringes nor enables a user to infringe any
alleged copyright.

D. Safe Harbor.

Fast400 does not violate any provision of the DMCA or the Copyright Act
because it falls within the safe harbor provisions of 17 U.S.C. §§ 117 and 1201(f).

E. No Unlawful Circumvention.

The Fast400 does not “... circumvent a technological measure that effectively
controls access to a work protected under this title,” but instead permits the owner of an
AS/400 computer to use the full capacity of his own computer hardware — a right which
he has that should be protected.

F. Hardware Not Copyrightable.

IBM’s “governor” does not protect a copyrighted computer program, but instead
thwarts the computer user’s right to use the full capacity of his lawfully acquired
computer hardware when running certain of the owner’s jobs. It is, in effect, being used
by IBM to restrict the use of computer hardware and processing power, which are not
copyrightable.

G. No Copying.

Stracka specifically denies that he or Leif Svalgaard has violated the copyright

laws in any way because those laws prohibit only the copying of copyrightable elements
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of an original copyrighted work. Fast400 is neither copied nor derived from any
copyrighted work. The Fast400 is an original creation, independently created and totally
different from IBM’s OS/400, the LIC, or its “governor.”

20. Stracka has no knowledge or information concerning exactly how much time,
money, or effort IBM expended in developing its AS/400 computer system or any of the
other items referred to in paragraph 20, but Stracka denies that any such expenditures
give IBM a license to engage in fraud, intimidation of small competitors and potential
competitors, copyright misuse, violation of the Sherman Antitrust act, malicious
prosecution, unfair competition, or other unlawful conduct, or to prevent lawful
competition by others. Stracka has no knowledge or information concerning IBM’s
alleged copyright registrations. Stracka also asserts on information and belief that IBM
has long ago recovered and multiplied its investment in the AS400 many, many times
over the years and that the effect of the governor at present is to deny computer user’s
their reasonable expectations and to make it difficult or impossible for a computer user to
shift his business to an IBM competitor and to unfairly impose what amounts to a tax
upon IBM’s long time customers.

21. Stracka is without knowledge or information sufficient to admit or deny the
allegations of Paragraph 21. Stracka incorporates by reference his General Response
relating to paragraphs 20 to 71, set forth above, and his Affirmative Defenses, set forth
below.

22 - 24. Stracka denies the self-serving and technically inaccurate allegations of

Paragraphs 22 — 24 and states that IBM’s alleged “protection mechanism” deprives many
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owners of the AS/400 of their lawful right to use the full capabilities of the machines
which they have acquired and own and are lawfully entitled to use.

25. Admitted.

26. Admitted.

27. Denied, except that Stracka admits that he holds rights to Fast400 and has
received financial benefits from its sale, and that Svalgaard has been paid a fixed sum to
provide technical support for Fast400.

28. Admitted, except that Svalgaard’s participation has been limited to
development, technical assistance, and customer support.

29. Stracka admits that IBM has devised a scheme to prevent owners of an
AS/400 computer from utilizing the full hardware resources of their computers by means
of a so-called “interactive card,” but he is without sufficient knowledge or information to
admit or deny the details of these allegations.

30. Stracka denies the first sentence of paragraph 30. Stracka admits that IBM
from time to time has tried to disable the operation of Fast400 in order to prevent AS/400
users from lawfully using Fast400 to obtain the full use and benefits of the
uncopyrightable hardware features and processing power of the AS/400 computer.
Stracka admits that Svalgaard has made modifications to Fast400 from time to time to
enable AS/400 users to continue to make lawful use of that program. Stracka otherwise
is without knowledge or information sufficient to admit or deny the allegations of
paragraph 30.

31. Stracka denies that he provided instructions to AS/400 users for changing LIC

to create a modified version of that code, and he denies that Fast400 does that. Stracka
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also refers the reader to paragraph 31 of Svalgaard’s Answer, which Stracka believes to
be accurate.

32. Denied.

33. Stracka denies the allegations of paragraph 33, and asserts instead that the
development of Fast400 was a lawful use of his and Svalgaard’s intelligence, technical
skill, entrepreneurship, ideas, facts and functional concepts. This is a classic case of
effective competition, in that it allows owners of an AS/400 to utilize the full capabilities
of their lawfully-acquired machines and to overcome IBM’s overreaching efforts to cheat
its customers.

34. Admitted, except that Stracka denies that 1999 is the relevant time period for
any claim asserted in this case.

35. Stracka admits that a meeting occurred between IBM personnel and Leif
Svalgaard in January 2000 but denies that Paragraph 35 accurately describes the context
of that meeting. Stracka further denies that Svalgaard’s actions discussed at that meeting
were unlawful or that such actions were in any way relevant to the development of
Fast400. In addition, any complaints of IBM with reference to Svalgaard’s conduct in or
prior to January 2000 are barred by the applicable statutes of limitations.

36. Stracka admits that IBM complained about Leif Svalgaard’s conduct and
demanded that he be fired but denies that Svalgaard’s conduct was improper or illegal
and states that PentaSafe simply bowed to IBM’s market power and IBM’s heavy-
handed, ruthless and totally unprofessional intimidation by firing Svalgaard. Stracka has

no knowledge or information concerning the remaining allegations.

10
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37. Stracka admits that Svalgaard was fired prior to April 2000 in response to
IBM’s heavy-handed intimidation. Stracka has no knowledge or information concerning
what PentaSafe told IBM outside his presence.

38. Stracka admits that it was his idea to develop Fast400 and that Svalgaard
assisted in that development. Stracka denies that in developing Fast400 he or Svalgaard
unlawfully disassembled any IBM code or used the results of the alleged disassembly to
develop Fast400. He further denies that he requested, colluded or assisted in an unlawful
disassembly. Stracka denies the remaining allegations in paragraph 38.

39. Stracka has no knowledge concerning exactly when IBM became aware of
Fast400’s marketing; otherwise, the allegations of paragraph 39 are denied.

40. Stracka admits that since Fast400 appeared on the market, IBM from time to
time has tried to disable the operation of Fast400 in order to prevent AS/400 users from
lawfully using Fast400 to obtain the full use and benefits of the uncopyrightable
hardware features and processing power of the AS/400 computer. Stracka admits that
Svalgaard has made modifications to Fast400 from time to time to enable AS/400 users to
continue to make lawful use of that program. Stracka admits that a few lines of IBM
code, as revealed by IBM’s own SST tool included with every AS/400, were included in
an e-mail sent to IBM solely to demonstrate that it was apparent what IBM was doing in
attempting to disable Fast400. It was not used in any Fast400 product. Stracka alleges in
any case that the inclusion in an e-mail to IBM of a few lines of IBM code out of
hundreds of millions for the purpose of commenting upon IBM’s activities in attempting
to disable Fast400 constitutes a fair use under 17 U.S.C. § 107. Svalgaard denies the

remaining allegations of paragraph 40.

11



Case 4:04-cv-02450 Document 52 Filed in TXSD on 03/24/05 Page 12 of 22

41. — 71. Stracka, in responding to these paragraphs, reasserts all of the material
set forth above in this Answer, makes the following specific responses, and incorporates
the material in its affirmative defenses, below.

41. Stracka admits that IBM has repeated its allegations.

42. Stracka admits that he and Svalgaard developed the Fast400 product and that
it is offered and sold to the public through third-party distributors. Otherwise denied.

43. Denied.

44. Denied.

45. Denied.

46. Denied.

47. Denied.

48. Denied.

49. Denied.

50. Denied.

51. Stracka admits that IBM has repeated its allegations.

52. — 71. All of the allegations in these paragraphs are denied, except as stated
below.

52. Lack of knowledge to admit or deny.

53. Lack of knowledge to admit or deny.

54. Lack of knowledge to admit or deny.

55. Admitted.

56. Denied.

12



Case 4:04-cv-02450 Document 52 Filed in TXSD on 03/24/05 Page 13 of 22

57. Denied.

58. Denied.

59. Denied.

60. Denied.

61. Stracka admits that IBM has repeated its allegations.

62. Lack of knowledge to admit or deny.

63. Lack of knowledge to admit or deny.

64. Lack of knowledge to admit or deny.

65. Admitted.

66. Denied.

67. Denied.

68. Denied.

69. Denied.

70. Denied.

71. Denied.

72. Stracka admits that IBM has repeated its allegations.

13
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73. Stracka has no knowledge as to the amount of time, labor, skill or money
expended by IBM, but he denies that any such expenditure gives IBM the right to engage
in intimidation, copyright misuse, and other wrongful conduct. Stracka also alleges on
information and belief that whatever IBM’s investment was, it has been multiplied many
times over in the exorbitant prices that IBM charges its customers, and that its prices are

simply an unjustified, unfair tax that IBM imposes upon its captive customers.

74. Denied.

75. Denied.

76. Denied.

77. Denied.

78. Denied.

79. Denied.

80. Stracka admits that IBM has repeated its allegations.

81. Denied.

82. Denied.

83. Denied.

84. Denied.

14
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85. Stracka denies that IBM is entitled to any of the relief sought in its

counterclaims.

GENERAL DENIJAL

Stracka denies each allegation in IBM’s counterclaims that is not specifically

admitted.

AFFIRMATIVE DEFENSES

Stracka repeats and re-alleges all of the material set forth above.

First Defense

IBM’s counterclaims fail to state a claim against Stracka or Svalgaard upon which

relief can be granted.

Among other reasons, including those set forth in Stracka’s answers above, the
so-called “technological measures™ described by IBM do not, in fact, restrict a customer’s
access to the OS/400 or the LIC software. AS/400 users have access to all of the features
of the OS/400 and the LIC in the normal course of use of the AS/400. Instead, IBM
admits that what it is attempting to do with its so-called “technological measures” is to
prevent an AS/400 user from using the full processing power of the AS/400 in connection
with certain jobs. However, neither the AS/400 hardware nor the processing power of
which it is capable is subject to copyright protection. If such features are to be protected
at all, they must be protected under the patent laws, which IBM has not asserted in this
case and which IBM has no right to assert because it has not obtained and cannot obtain
any such patent protection. Accordingly, even if Fast400 enables an AS/400 user to use

the AS/400 computer and its processing power in ways that IBM seeks to restrict, IBM

15
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